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ABSTRACT

Are Judges Biased by Labour Market Conditions? The Selection
of Firing Litigations for Trial in an Italian Firm*

When a firing litigation is taken to court, only the characteristics of the
employees’ misconduct should be relevant for the judge’s decision. Using data
from an Italian bank this Paper shows that, instead, local labour market
conditions influence the court’s decision: the same misconduct episode may
be considered sufficient for firing in a tight labour market but insufficient
otherwise. This finding is obtained after taking carefully into consideration the
non-random selection of firing litigation for trial. The existence of a judge’s
bias is relevant for at least two research fields. For macroeconomists it
suggests that higher unemployment rates may increase firing costs via the
effect on courts’ decision criteria; thus, the real extent of firing rigidities cannot
be assessed without considering the role of courts. For labour law scholars,
this finding is important because, following traditional principles, the law
should be applied in the same way for all citizens and over the entire national
territory.
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NON-TECHNICAL SUMMARY

The nature and relevance of firing regulations in the labour market differ
sharply across countries, as recent surveys show (OECD, 1999). The first
ground for evaluating these rigidities lies in the laws that specify the rights,
duties and constraints that the employer and the employee must respect when
dealing with a firing decision. The law is only one important component in the
whole story, however, because when a fired worker files the case in a court,
the effective judicial enforcement of such rules plays a crucial role as well.
This is particularly true when the statements of the law are very general,
giving a wide scope for the judge’s interpretation. The degree of effective
labour market rigidity can therefore be assessed only when enforcement is
considered together with the legal framework.

This simple premise has relevant implications both from a law and economics
and from a macroeconomics perspective. If a worker files a firing decision
before the judge, this latter will compare the specific nature of the case with
some legal standard that summarizes his interpretation of the law, and
decides in favour of the firm or the worker. Hence, by considering the
decisions of the judges, it may be possible to reconstruct empirically the
criteria followed to enforce the firing regulation. As Priest and Klein (1984),
Waldfogel (1995) and Eisenberg and Farber (1997) have stressed in different
contexts, however, such inference must take into account that the cases
reaching the judicial stage are not representative of the entire population of
cases. In our situation, this selection bias derives from the fact that a case
filed before the judge originates from a firing decision of the firm, which is
followed by the choice of the worker to go to trial: these two previous steps are
taken by the firm and the worker considering the likely outcome of the entire
process, which depends on the nature of the case itself and on the judges’
preferences. If, for instance, the judges were expected to be very favourable
to workers, only the most serious cases would lead firms to fire a worker: but
then, most of the (very serious) cases filed to the court would be confirmed by
the judges, suggesting the (wrong) conclusion that they are favourable to
firms. Hence, an empirical evaluation of judges’ preferences must take into
account this bias, and possibly try to reconstruct the whole selection process
and not only the final judicial stage.

Assessing judges’ decision criteria seems particularly relevant from a
macroeconomic point of view, if the legal standard applied is in turn influenced
by labour market conditions. The fact that higher unemployment rates may
induce judges to be more favourable to workers in case of a firing litigation
creates the conditions for a potentially reversed channel of causation between
unemployment and firing costs. It is well known that higher firing costs
generate longer unemployment spells and may also increase unemployment
levels if they reduce hiring more than they prevent firing, given wage rigidity.



But if at the same time higher unemployment rates increase firing costs via the
effect on courts’ decisions, a disturbing multiplicity of equilibria may arise: on
the one hand, equilibria with low unemployment and low firing costs, because
courts tend to decide in favour of firms; on the other hand equilibria with high
unemployment and high firing costs, because courts tend to decide in favour
of employees.

In our Paper we investigate whether judges are biased by labour market
conditions. Since our evidence is based on data from a large Italian firm, the
answer is necessarily specific to the data set considered. The economic and
methodological problems involved, however, are perhaps worth some more
general attention. Our empirical analysis is a good case study to address the
question in which we are interested: Italy is an interesting example of a very
rigid legislation that leaves wide scope for judicial discretion in the
enforcement phase; moreover, our company data allow us to reconstruct the
entire selection process and not only to examine the cases brought to the
attention of the judges.

Our empirical analysis is based on the data provided by a large Italian bank
with branches in every province of the Italian territory and with an average of
around 18,000 employees in the period 1979–95. Over this period the bank
issued 2043 letters of misconduct notification involving 1633 employees. We
were able to classify all the misconduct episodes by type and gravity, together
with some individual characteristics of the employee involved.

The results obtained suggest that, because of the decisions of the firm and the
workers in the different areas, the more serious cases of misconduct tend to
go to trial in the regions where unemployment is higher. If the legal standard
of judges were independent of unemployment, we should also observe more
firms’ victories at trial in the same areas. We observe, instead, that higher
unemployment is associated with more workers’ victories at trial and this
suggests that worse labour market conditions induce judges to be more
favourable towards workers. Although we cannot exclude that our regional
indicators of unemployment may also capture the effect of other
environmental factor on judges’ criteria, the importance of labour market
factors can hardly be dismissed, given the evidence, while the effect of other
potentially confounding factors, like the ideological sorting of judges across
regions, seems if anything to reinforce our interpretation.

The evidence presented in this Paper is based on one, albeit large, Italian firm
from which we were able to gather high quality information on misconduct
episodes and on the selection of litigation for trial. These firm data, in spite of
their high quality and nationwide extension, do not allow us to draw general
conclusions. Nevertheless they suggest that more research on the role of
courts in raising labour market rigidities would be useful and promising.
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FIG. 1: The game
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FIG. 2: The outcomes
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