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NON-TECHNICAL SUMMARY

For over 40 years policy-makers have discussed the need for — and the
passible modalities of — multilateral disciplines pertaining to market conduct by
enterprises. Interest in this subject has resurfaced in recent vears, and i
appears likely that the topic wili be on the agenda of the first Ministernal
meeting of the World Trade Organization (WTO) to be held in Singapore n
December 1996. Despite the large number of papers that have been written on
the feasibility and desirability of multilateral agreement on competition/anti-
trust rules, great differences of opmion continue to exist, both among the
academic community and among policy-makers. Some question the rationale
for putting the issue on the mullifateral negoBiating agenda or doubt the
feasibility of achieving meaningiul agreementis; others favour seeking the
adoption of uniform, rminimum standards and are relatively optimistic about
attaining this. In part, the disagreements reflect widely diffenng cbiectives by
the various stakeholders — both wittun and across countnes. These include not
only importars, exporiers and trade policy officials, but also competition (anti-
trust) authorities and the ant-dumping lobby. To a significant extent
differences in apinions do not concern competition [aw 1ssues per se as much
as the relationship belween trade and competition policies.

This paper asks what can be learned from recent trade negotiations regarding
the feasibility of alternative types of international agreement on trade-related
anti-trust principles (TRAPs). it starts with a survay of the major options that
nave been proposed concerning a possible agreement on THAPs. This s
followed by an analysis of the desirability of these various options. As in any
such analysis, much depends on the yardsticks employed. Three criteria are
useful in evaluating the options m the anti-trust area: (i) the extent to which the
varicus options help address the purported rationale that underlie the recent
interest by proponents of anti-trust to pursue multilateral disciplines — enhance
the contestability of markets for toreign firms; (i) the likely impact of the
alternatives on national economic welfare of WTO membaers; and (i) ther
effect on the functioning and integrity of the existing trading system.

From a trade-policy-related perspactive a key challenge is to apply competition
law principles to the traditional domain of the WTO — namely, its trade policy
rules. To be relevant to the WTO and the multilateral trading system, anti-trust
ot competition law agresments should support the objective of the WTO -
liberalization of trade. A tentative start was made in this direction during the
Uruguay Round of multilateral frade negotiations with the prohibition on private
practices that are equivalent in effect to gquantiative import or export



restrictions. The oppesition to furither linkages between anti-trust and trade
policy ts substantial, however. Regional integration agreements illustrate that
the linkage to trade policy, especially anti-dumping and similar ‘cnfair trade’
instruments, may be difficult to achieve.

Hecent regional integration agreements also suggest that agreement on
minmmum competition law standards may be more feasible than is often
supposed. There is therefore polential scope for agreement on mimmum anti-
trust principles. In many areas where governmeni policies significantly restrict
competition, agreement on minimum standards of anti-trust will do littte to
enhance contestability of markets, however. Conversely, in relatively open
economies minimum standards will do little to further enhance market access
for foreign firms. While a TRAPs agreement on minimum standards may do
little to directly supplement and enhance trade and investment liberalization,
from a welfare perspective an agreement on minimum standards for anti-trust
could be beneficial, especially in developing countries that currently do not
enforce any competition norms. ln so far as the multilateral negotiating
process helps overcome resistance in domestic nolitical markets against anti-
frust, there may be a positive pay-off to putting the subject on the agenda.
There may also be benefits to the trading system, as the reach of WTO non-
violation dispute settlement could then become more relevant as its reach
depends in part on the existence of anti-trust legislation



1. Intreductien

Despite the many papers that have been written on the feasibility, desirability, and passible
modatities of negotiatig a mulsilateral agreement on competitionfantitrust rules, no consensus has yet
emerged. Some queston the rauonale for putung the :ssue on the muliilateral negotiating agenda or
doubr the feasibitity of achieving meanmgful agreements; others favor seeking the adepuion of
uniform, munumum standards and are refatively optimestic about attaming this, In part the
disagreements reflect widely differing objectives by the vanous stakeholders—both within and across
coumtries. These mclude not only mwaporters. exporters and trade policy officials, but also competition
{antirust) authorives and proponents of “unfair trade” iaws such as antidumping. To a significant
exten differences in opimions do not concern competition faw 1ssues per se as much as the
relationship between trade and competition policies.

This paper asks whar can be learned from recent trade negotiatzons regarding the desirability
and feasibility of alternative types of international agreement on trade-related antitrust principies
(TRAPs).! Secuon II reviews the major epilons concerming a possible agreement on TRAPs. Given
the vast lterature that has emerged, the discussion s necessarily selective. The desirability of these
various opttons 35 anajyzed m Secnien IEL. Three critenia age used: {f) the extent to which the
comiestabitity of markets inereases; (i) the kely unpact oa the welfare of WTO members; and (iii)
the possible effect on the trading system.,  Section IV tarns to the feasibility question, drawing upon
the experience of recent regional and sectoral negotiattons,  Secnion V concludes.

The argument of the paper can be summarized as follows. Agreement on minmmum
competition [aw standards may be more feasible than 15 ofien supposed. but a TRAPs agreement on

mnmam anhitrust disaplines s likely te do relatively little o enhance the contestability of markers

" TRAPs could aiso be defined as trade-related antitrust practices. The serm practices unplies agreement will
{should) be reached on specific measures.  An agreement on prncsples allows for a wider scope, 1 parucular
scrtiny of and disciplines on trade-related government policies that Testnet competition.



for foramgn firms 10 economues where otiter goverament policies inhibit entry/competinen. In
refativety open econormies mummum standards will do linde to change the status quo.  However, an
agreement on mumum standards may well be welfare enhaneng m (developing) countries that
cuerently do not enforce suchk norms. If the muliilateral negouaung process helps overcome resisiance
n domestic political markets against anacrust, there may be a welfare pavoff to puting the subject on
the agenda. From a trade-policy-related perspective the Kev challenge 15 to apply competition law
principies to the traditional domawn of the WTO: s trade policy rules. Without such a linkage the
relevance of a TRAPs agreement for the multifateral trading system and the WTO as an mstitution
would be much reduced. The opposition to such linkage s substantial, however, and there 15
therefore some danger that feasible TRAPs agreements will do relatively fittle to directly supplement

and enhance trade and mvestment liberalizanon.

il A Selective Survey of the Literature

As noted above, the literature on trade and competition policy has becoms extensive. This
section 15 limsted 1o a brief overview of the mumn policy sugpestions that liave been made. Often
concepts such as competiton policy, competition law, competition principles, antsrust law, and
contestability are used interchangeably with another; and somenmes terms are not defined clearty. It
5 mportant {o distmguish competition law from competition policy. In this paper competition /aw
comprises antitrust discaplines wn the US sense--rules on anuicompetitive practces by firms, such as
collusion, the abuse of dominant market positions, or the creation of donunance through mergers and
acquisitions. Competition policy 15 2 much broader and less well-defined notron that 15 best described
as 4 set of measures empioyed by 2 government in 2 pro-active way 1n order o ensure/enhance
compelition. Competition or antitrist laws are one component of competition policies.

In GATT/WTQ terms, competition polficies have always been on the agenda, as trade
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liberalization, transpasency, nondiscrimination and notification requirements all have greater
competition as an objective (in large part through a prohibition on discrimination against foreign
products). Over ume, the GATT increasingly began to address a vanety of trade-related domestic
policies. The various policy-specific agreements that are embodied m the WTO (e.g.. on subsidies,
standards, procurement} pertain 1o such govermment reguiations and measures. As such 15 quie
reasonable and completety 1 line with GATT history to suggest that antitrust disciplines—another type
of government regulation—be put on the negotiating agenda. The question is therefore not whether 1t
“fits” mto the WTO—in principle 1t does—but to identify the set of possible agreements, detersime
which of these are feasible, and, assumung the latier set 15 non-empty, ascertun which results 10 the
greates; gain for the trading system.

Many options have been identified i the literature, ranging from a glebal competition code
tharmomzation) 1o deing nothing {competition between competition regimesy.” Five will be

mentioned here; some could be pursued simuhaneously.

Opiten 1, Minunum Conunon Anaurnst Standards

in 1993, the so-called Munich group of competition law experts created a Draft International
Anttrust Code (Fikentscher and Immenga, 1995). The establishinen: of an Tniernational Ansigrust
Authorty s envisaged, which would have the task of enforcing a set of common, harmenized
anutrust rades in all consracting parnes {through the offices of naticnal competition authorities). I

would have the power 10 request domesuic compelition authorities to 1nitiate an investsganon and {o

! The subject of competition or antitrust disciplines 15 of course not a new ssue for the multilateral trading
syslem {see, £.g., Llovd and Sampson, 1995}, It was on the agenda of the ITO (Chapter V of the Havana Charter.
Since then developing countries have pursued the topic 1a the UN context and have attempted to place the subiect
on the agenda of multilateral trade negonations; the QECD has been dealing with the issue for many years in the
context of its Competition Law and Policy Commitee.  These efforts have resulted in vanous "codes of conduct,”
none of which 1s legaily enforceable, There 15 nonetheless a significant amount of expencace regarding the ssue,
which couid facilitate the negotiatior of 2 TRAPs agreement.
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chafienge umpiementanion of the Code before an Internanional Antitrust Panel. The rules proposed are
detailed, and mnclude per se prohibitions for specified honizontal and vertical restramnts. They would
have direct effect. The Code would be an Annex IV agreement under the WTQ, i.e., a plurilateral
treaty applying only to those WTO members (hat sign it

Scherer (1995) has made a more modest proposal along simifar lines, suggestng thar
agreemens be sought op o number of mumimum s:andards: "the most likely candidates are export and
wnport cartels, serious abuses of donmnant positions in the world market, and merger approval
procedures” {Scherer, 1996, p. 18Y. An Internasional Competition Office would stant enforcing the
agreed standards sever years after s creation, and empioy national competition authorities to support
its investigations, Particspants wnitially would be aliowed to exempt three ndustries from the bar en
export caftels. A difference with the Munich propesal 1s shat the focus 15 much more on
anbicompetitive pracces that divectdy affect trade.

An EU Group of Experts has suggested that agreement be sought 1n the WTO context on
specific business practices that :mpede trade, without creating a new infernatienal msiuuon (EU
Comnussion, 1993). Enforcement of the common mimumum standards would be the responsibility of
national antitrust authorities. The agreement agam would be plurilateral m nawre. In addition to the
subslantive ruies—per se prohibitions on liorizontal price fixing, supply restrictions, market sharmg,
and export cartels; a ruie of reason approach to other practices--the proposal includes notificanon
requurements, positive and negative conity obliganens, and subjecting firms that have been granted
special or exciusive privileges to the agreed competition standagds, The WTO would enforce the
agreement; nullification and mmpawrment provisions would be extended to privase anticompetitive
pracuices (see below). Others have made suggestions afong similar lines, buot are less ambinous with
respect o the coverage of the nmummum standards. For example, Messerlin {1996} has suggested that

attention be limsted {0 a prohibition of pro-carte] provisians of natonal competition faws (i.e., export



and umport cartels).

Option 2. Introduce More Competition Principles inte WIQ Rules

A namber of suggesuons have been made to mtroduce competition law prineiples into the
WTO by mncorporating references to such discipiines into specific WTO Articles. By far the most
commos proposal 15 10 mireduce competiton disciplines m the antidumpmg context. This could
snvalve a provision allowing antidamping actions o be contested on the basis of antitrust
considerauons (Messerlia, 1994). It could also consist of, for example, making an antidumping
mvestigation condittonal upon a finding by the anturust authorities of the home mazket of the
exporting firms that are alfeged to be dumping that these firms are benefitung from significant
barriers to eniry (Heekman and Mavroidis, 1996); or introducing competition law-type threshoids and
criterta mte the antidemping process. Numerous pessibifities exst as far as the fatter 1s concerned,
e.g., using a “relevant miarket” nstead of "iike product” approach to defimng the product market 1n
an nvestigaiion, including an ingury to competition standard, allowmg for competition-based defenses
by exporters (e.g., "meeting the competitior” or absence of market power), :mposing maximusn
market shire or concentration criieria on domestic mdustries that petition for protection, and
abolishing provisions alfowing {or voluntary price "undertakings” {Wood, 1989, 1996; Messerhn,
1996; Hozkman and Mavroidis, 1996).

Some anttirust-related discipiines have already been incorporated into the WTO, Examples
mclude the Agreemenis on Safeguards (Art. XIX GATT} and Techmcal Barners to Trade (product
standards). Art. 11 of the Safeguards Agreement prohibits the use of volumtary export restrictions
(VERSs) and similar measures on eitiier exporis or imports, including unport surveliiance and
compuisory waport cartels. 'WTO members are also to refrmn from encouraging or supporting the use

of measures with equivaient effect by public or private enterpnises (Art. 11:3). The Agreement on



standards requires it techncal regulations are not more trade-restrictive than necessary (0 meet
legitimate objcetives and that relevant imemational standards be used if these exist. Moreover, the
agreement requires hat foreign firms be given an opporunity to participate 10 the standards-setting
process. These types of mukiilaiesal diseiplines are not eaforced by competition offices, but come
close to constituting competition disciplines of the kind that would be 1mposed by such awtiorities.
The rofe of these anutrusi-type disciplines 1a this connection 1s to nol to easure competition but to

enforce negottated liberalization commaments (i.e., reduce the scope for circumventien),

Opiion 3. Extend the Reacit of WTO Dispute Serilement Mechamsms

Some observers have supported the idea of allowing WTO-consistent trade policy measures to
be contested on ihe basis of competition considerations. This car be done by extending the reach of
WTO dispute seitlement procedures to cover entry-restricing business practices that are wlerated by a
government, whether these are discnimunatory or not.  This appreach would not invoive the
negotiation of substanisve antitrust discsplines. The most abvious option 1s to build en Arc
XXII:1(b} of the GATT, non-violatien. This provision allows WTQO members to challenge acuons
by governments that are not illegal under WTO rules but nonetheless nullify or nmpair concessions
chtaned in trade negotianions.  For the provision o be applicable a government measure must be
mvolved, and the policy must meet a reasonable expectations test-1t should not have been foresecable
at the tme ke trade concessions were negotiated (Hoekman and Mavroidis, 1994}, Untii the dispute
between Kodak and Faji was brought to the WTQ, the provisson had not been used (o chailenge non-
enforcement of anutrust faw, although in principle the possibifity of downg so existed 1 at teast some

cases.?

‘i 1982 1he BEC requested the estblishment of a working party under Agl. XXII:2 on the basis that the
benefits of successive negotiations with Japan were not realized because of "a sertes of factors peculiar 1o Japan™
that inhibited imports. This was a se-called suuation compimnt under Ant. XXIE: 1{c), bur was ultimaiely never

&



Use of Art. XXTI:1(b) could be facilitated 1n a number of ways. One 15 to sesk agreement
that non-enforcement of national antitrust law 1s a "measure” and weakening the “reasonable
expectations” language (Hindiey, 1996). Non-enforcement will have 10 be defined in operaticnal
terms.  In commenting on this paper, Mitsuo Matsushita suggested that even under the current
relatively sestrictive WTO language, the "measure” constramt may be sausfied if the national antitrust
authority has ruied agamst a petition by a foreign firm afleging viclation of the anturust law. Explicit
agreement on this could be soughs, so thar a necessary condition for mvocation of non-vielation 15 that
the antitrust remedy has been pursued by complamants.® Similarly, Graham znd Richardson (1994)
have suggested that i the case of antitrust-reiated disputes the application of domestic Jegislanen first
be reviewed by a multilateral panel of expens, and that invocation of Art. XXII:1(b) proceedings be

made conditional upon a finding that national laws have not been appsopnately applied,

Optign 4, Creare Multilateral "Discovery” Mecharisms

A weaker version of the foregomg option 15 1o Himut actsvities m the WTO coatext to research
and analysis. Analogous o the Commuttee on Trade and Environment that was established by the
WTO, a Commttee on Trade and Competition could be created. This body would have the mandate
to study the mteraction betwseen trade and competition policies and act as a forum for the exchange of

views between governments. The reach of WTO trade policy review reports could also be expanded

pursued (see Broackers, 1985; WTO, 1995, p. 670) Hoekman and Mavroidis {1994} argue that the absence of
anttrust-related GATT Ars. XX 1{b) cases suggests that anticompetitive practices may not be much of a market
access issue. A similar argument has been made by Finger and Fung (1984), who found that anutrust violations
were not a factor underlying Section 301 actions by the US.

* Any tme a privale party Tequeslng ackon 1S roecled 1 writing by the competition authorities, this could be
argued to amount to 3 “measure.”  Of course, a necessary condition ss that countries have national angitrust
legislatsion. Many do not. But most of the cousstnes where antitrust enforcement has been 3 trade 1ssue mveoive
OECD countries; trade barriers ang slale intervention n the cconomy are generaily more 1mportant n many
developing countries,



10 cover the impact of antitrust eaforcement (or the lack thereaf) on the trade of a couniry. This
approach would require a substantial strengthemng of the anaiyucal capacity of the WTO Secretariat
to undertake and support tiie work of the Commuttee, or alternatively, reliance on the use of external

experts.

Options 3. Keep TRAPs Completely Off the WIO Agenda

A Finai option s not 10 do anything a¢ all in the WTO context for the ume peng. Some have
argued that efforts should be devored w expanding (he reach and depth of bitateral and plurilateral
cooperation between the competinon agencies of the major trading countries, neluding appiication of
the prmciple of positive comity. The basic presumpuion s that 1 the WTO setung priority shouid be
given to more "traditional” government policies that restrict access {0 markets, including nvesiment

regufations and policies thal restricl access (o service markers.

1II. Pavoffs and Pitfalls

Which TRAPs opuion may eventually emerge 15 an 1ssue for negouiation. AS 1 any
negolition a necessary condition for agreement 15 that no party 1S made worse off. Much will depend
on the number of issues on the able: the set of feasible agreemtents expands the greater are the
possible tradeoffs/linkages that can be made. What those 1ssues will be 15 stilf unknown, and possible
sssue linkages will not be explored here. Instead, the focus in what follows 15 on the desirability and
feasibitity of alternative TRAPs options. Three critena are useful 1@ evaluatng the aliernatives: ()
the extent to which they sausfy the purported rauonale underiying the recent 1nlerest by proponents of
antitrust to pursue multitateral disciplines: enhance the contestability of markets for foreign firms; (ii)
the likeiy impact of the alternatives on natienal economic welfare of WTO members; and (iii} thexr

effact on the functioning and 1ntegrity of the existng trading system.



As far as the last 15 concerned, at a minimam any option shouid satisfy Paimeter's (1954)
recommendauon that Hippocrases” dictum proman son nocere {first, do no harm) be met. Clearly the
irade negotiaters focus on market access 15 nof necessarily welfare improvang, as it teads to be dniven
by mercantilist and recsprocity considerations, and may easily pive 1ise to market shanag and
“voluntary” umport expansion agreements that are defended as enhancing market contestability. lis
use as a yardstick in this paper 15 monivated by realism: this 15 after all wisat 15 driving antstrust on o

the negouiating agenda.?

Market Access

To what extent can the different TRAPs options help increase comestabifity of markets for
foreign firms? There are two dimensions to this: (i) the degree (o whicls they can offset the effects of
various goverameni policies tliat restrict compatition: and (ii} the wnpact they will have on anu-
competitive practices pursued by enterprises. It 1s not clear what 2 TRAPs agreement on minunum
standards can do to deal with either discrimnarory policies {e.g., trade or ivestment barners,
procurement practices, and subsidies) or nendiscrimunatory regufatory regumnes (e.g, operaiing
conditions, zoning requirements, granting of exclusive rights 1o specific firms). Al such policies are
generally beyond the reach of antstrust law. Instead, explicst agreements between governments are
required Lo deal with the compstition-restricung effects of both types of policies. This 15 of course
what the manry exisung WTO agreements attempt fo do.

in contrast fo muimum standards, 1treducing more competition principies into existing WTO
rules refatng to trade poticy could have an mpact on the use of conungent proteciion (i.e., linut the

reach of trade barniers). The option of expanding the reach of WTQ dispute settlement would allow

* I what follows st will be assumed that the mimmum standards propesal (option | aboves wilf imvolve an
agrezment 1 she WTO, with enforcement feit to sationa authorities, The establishment of an smtemaucnal antizust
office 15 in the epimon of many quite unlikefy to matcrialize 1n the foreseeable future.
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governments to contest measures such as nondiscruminaory regulations that restrice the sale of goods
ar services an which trade concessions have been made. 1t would alse permit governments to raise
antitrust-refated issues in the WTO, and thus generate information on what types of practices are
considered most problematical. However, the remedies that may be suggested by a WTO panel
cannor affect the applicauon of antrtrust law--at best 4 comptainant country will be offered
compensation, something that 15 unlikely to benefit the firm that brought the compiamt. That 15, the
conditions of competition for firms will not necessarily improve as the situation does noi viglate any
WTO rule. Finally, the "do more research” and “do nothing” opuoas would obviously have ne
umpact m terms of enhancing the contestability of markets for foreign firms,

If attention 15 limuted to the narrower issue of anucompetitive pracices per se (market
canduct), the choice 1s between the adoption of mnimug antirast standards and expansion of
nonviclation. Doubts can be expressed regarding the effecuveness of munmum siandards on
enhancing the contestabitity of markess for foreygn firms. One reason 15 that i the markets without
strong antirust law enforcement, which are mostly deveioping economies, the magmtude of trade and
investment restrictions far exceeds those that are applied by most high income natons. Agreement on
mimsmum antitrust standards 1s sherefore unlikely 1o fave much of an mpact on the condinons of
competition far foresgn firms. In developing couniries the major challeage remains the reduction of
traditionai trade and 1nvestment barriers, and convennonal economic wisdom 15 that these musi be
redisced first {Hoekman and Mavroidis, 1994; Khemam and Dutz, 19%6). Conversely, what matters
most for developing couniry exporters is securc ccess (o expert markets. Given relatively high
sevels of antstrust enforcement m industrialized country markets, agreement on memmam standards

will be of linle relevance to them.



Weifare

from a national welfare/efficiency perspecitve, there 15 a rationale for adopsng and enforcing
antitrust ruies, espectally for non-tradable sectors. Competition from whaiever source—macional or
foreign-1s generaily welfare improving.® OFf course, as 1 any area of regulauon, care must be taken
that the specific multilaterai disciplines that are adopied are appropriate to the economac situation of
cach country. Once attention moves from mimmaem standards or principles 10 the details of the
decision criteria to be applied, the benefits of common nerms may deeline rapidly. Much more
tesearch 18 required 1n this area. The option of linking trade and competition policy distiplines—i.e.,
making the WTO more competition-friendiy—1s aiso Iikely to be weifare enhancing. Indeed, the
potential for negative outcomes 1s smaller than for the mmunum standards option as there 15 less
uncersamty regarding optimal policies. The welfare implicanons of expansion of dispute setttement
are aiso likely 10 be positive as countnes obtain additional wstruments to ensure that liberalizanon

commuitments will be impiemented.

Systerie unplicanons

From a trading sysiem perspective ondy the "do research” and sniroduction of greater
compztition disciplines 1o the WTO appear 10 be unambiguously beneficaal, assuming of course that
agtecment on the latter could be achieved (more on this below). The other options sll have potential
downside tisks as well as potential benefits, Mimmum standards could clearly strengthen the system—
e.g., if export cartels were to be prohibited, But if "teo much” s sought m terms of harmomization
of anutrust rulzs and enforcement, the scope for disputes and breakdown of cooperation will 1ncrease;
to the detriment of the system. A similar argument pertains to the expansion of dispute settfement—

there 15 surely scope for stressing the system.  Expandiag the reach of Art. XXI1:1(b} has the

b See Khemam and Dutz (1996} for a survey.
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disadvantage of introducing some degree of ambiguity and uncertainty mto the rading system insofar
as panels are reguested te fook at she effecss of enforcement or nonenforcement of antitrust laws. An
advantage for of the nonvielation optien for governments s that there 15 no need to agree on
minsmum comumon standards; any measure or noa-enforcement of nationaf law can be contested,
especially if it use is facilitated through agreement on what constitutes a "measure.” As a sesult,
dispuse settlement will not only generate information, but has significant potenual to guarantee
negotivied market access commitments.  Finally, even the "do nothing” option may be detsimental 1o
the trading system mzsofar as it jeads to use of unilateral actions, discriminatory solutions, and so
forth. It can be noted n this conrnection that the adoption of minimum standards may help to diffuse
bilateral pressure and actions. As noted previously. a necessary condition for usmg WTO
ronviolation procedures to address anticompetitive bekavior 15 the existence of an antitrust law.
Many countries do qot have such legislanon. By adopting antstrust legislatton that satisfies the

migimum standards, a country could argae that the multilateral nonviolation route should be pursued.

IV.  Feasibility of Alternative TRADs Apreements

There 15 a great deal of diversily across countries with respect lo competition legisiation and,
especially, its enforcement. The conclusion that is often drawn 1s that this will greatly complicate any
cfiort to establisk unified minimum standards of competition law at the multilateral level, However,
the emerging sel of new “"deeper mtegration-type™ yegional agreements suggesis that agreement on
minmuin standards of competition law may well be feasible. At the same ume, they suggest that
introducing competitien principies 1nto those trade policy areas where this could be most beneficial
from both a welfare and a contestability perspective—~e.g., antidumping-could prove difficuit.
Informal discusszons between major trading nattons on the TRAPs 1ssue supgest that the same may

apply n the multilateral context.



The Regional Expertence

A number of regioral integration agreements have been negotiated 15 recent years that include
provisions on competition law or comam ianguage calling for the development of such disciplines.
Recent efforss in the Free Trade Agreement of the Amernicas (FTAA) coatext can aiso e mentioned,
where work 15 ongoing to explore what might be done pursue common policies in the antitrust area.
Most far-reaching m both substantive terms and geographic coverage are agreements between the
European Umen (EUY and Central and East European countries (CEECs). In principie the ultimate
goal of most of the countries 1nvolved in these arrangements 1S (¢ accede to the EU, which makes
{hiem less relevant from a multilateral (WTOQ) perspective. Mare nteresting are the agreements
concluded last year with Morocco and Tumssa, and ongoing segoltations with Egypt, Lebanon and
Jordan, where accession to the EU is not on the table. Under these agreements the countries involved
comat to viriually elisumate trade barriers against industrial products on 2 reciprocal basis, and to
adopt the basic competivon disciplines of the EU, m particuiar with respect te collusive behavior,
abuse of dominant position, and cempetition-distoruag state aid {Articles 83, 86, and 92 of the Treaty
of Rome), msefar as they affect reade in goods (not services} berween the £ and each pariner
country.”

Will the agreement by partaes countries to bide by EU competition laws have much of an
impact? Given that many of the more umportant entry bassiers m these couniries are due to
government policies, and these have been kept off the table, this 15 not very likely. For example, the

nght of establishment (i.e., freedom to engage 1 FDI) 15 an objective n the agreement. Modalities

* There are transition periods and some pracuices continue o be permted. For the first 5 years afler entry 1nio
force of the EMA, Tunisia wiil be tegarded as a disadvantaged regon under Article 92.3(z) of the Treaty of Rome.
This mmplies that state aids can be applied to the enuge terntery of the pariner country duning this peood.  Rules
to eaforce competition policy and subsidy discipiines are to be adapted by the Association Council after the initial
5 year period. Uniil then, GATT rufes with respect to countervailing of subsidics will appiy. There 15 therefore
an mmplicit link between the elimination of countervail threats and the adephen of competition disciplines.
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to achieve it are to be determined by the Association Council. No specific language 1s devoted 1o this
subject and no time path or target date s mentioned for #s realization 1 the Morocco or Tumsia
agreements. Nor are speeific commitments made regarding liberalization of eress-border supply of
services; this is an ebjective that is again 1o be pursued by the Association Council. The agreements
simply refer to the obiigations of each Pay under the GATS, which do not umply liberalizat:on (or
deregulation). Mediterranean countries made very limited commutments under the GATS, subjecting
onty some 6 percent of their service sectors Lo the national sreatment and market access principies
(Hoekman, 1996}. Finally, liberalizatson of government procurement 15 not required; reciprocal and
gradual liberalization of public purchasing s again an cbjective.

Adopticn of EU competition rules did not eliminate contingent protection. Antiduempiag
remains applicabie to trade flows between partaers. The same 15 true m the EU's agreements with the
CEECs which go beyond the Mediterranean countries in terms of granting the right of establishment
and liberalizing trade in services. Similariy, the North American Free Trade Agreement (NAFTA)
aiso maintains antidumping for internal trade flows. Despste the Canadian government’s great nierest
1n diseiplining the use of antidumping (with a stated preference for abolition) negotiators were unable
to agree 10 repiace antidumpiag with antitrust eaforcement.”

Summing up, the recent RIAs suggest agreement on commmon antitrust rules may well be
feasible, but linking antstrust agreemenis to trade policy may be more difficult. Informal proposais 1o
link antitrust and twade pelicy (i.e., make the WTO mere competition friendly) have been confronted
with strong opposition. This refiects the preferences of both the antitrust community and the

proponents of "unfar trade” laws m a number of high-income countries. Discussion of mummum

* There are agreements where the antidumpsng option has been repealed, 1.¢., the European Ecoromic Area
(EEA) and the Australia-New Zealand Closer Economie Relations Trade Agreement (ANZCERTA). In botk cases
achieving such agreement took a leng nme, and was conditional upon substantial harmonization of policy, mncluding
on 1ssues such as subsidies. For a discussion see Hockman and Mavroidis (1596).
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anucrust standards 1s not rejected by either group; what 15 opposed & making any agreement on
TRAPs “to0" irade-refated. Many antrerust authorities are hesutant about becorng drawn 1nto irade
policy, miven the different objecuves 1n pracuce of the two policy communities. While m principle
favoring the introduction of competition principles nto trade policy 10 general and “unfair trade” laws
wn particular, there 15 concern about 1voiving antitrust offices 1 the rade policy process. The fear 15
that this mmglt end up "corrupting” anttrust enforcement by shifting the focus from protection of
competition to protecting domestic firms from foreign competitors.

Supporters of antidumping and refated "uafair trade” mstruments are strongly opposed to any
antitrust-reiated wnvolvement 1n the enforcement of such laws (Rosenthal and Silliman, 1996; Stewart,
1996). For example, they argue that antidumping focuses on what s recogaized by the WTO to be
an "unfais” practice, that the appropriate discipiines and remedies were receatly re-negotiated with
great difficuity n the Uruguay Round, and that "antidumping policies as articulated 1 the [GATT]
Agreement on Atticie VI beiter promote ratzonal resource allocation between countries than national
competitien policies.. . Jand] since there are no internauonally agreed rules on competition policy, it s
at @ snumum premature to discuss a merger of one area into ancther” {Stewart, 1996, p. 3} If
anything, 1t 15 argued by Stewart, competition policy has significant lessons to iearn from antidumpiag
law. These propositions suggest that antisrust authorities do nave potential couse for concern, The
apparent confluence of interest between defenders of sirong aptitrust laws and the antidumping lobby
smay create a powerful coalition aganst any attempt to ensure that 2 TRAPs agreement 1ntroduces

antitzust principies 1610 the contnmgent projection process, especially antidamping.”

* The antidumping lobby comprises not oniy impori-compeing industries and the fegal esiablishment that pussucs
antidumping cases i achive users of the mstrument seeh as Canada, the EU, the US, but also the sststutions thay
have been deveioped 1n the fast 5 10 10 years in developing countnies to appiy antidumping legislavon. Many of
the officials charged with appiving sew antidumping legisialion have worked hard 1o master the techmealities of the
subject and o easure that thew procedures are GATT consisient.  They are often aot well disposed 1o the message
that antidumping enforcement 15 an anticompeditive endeavor,
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Making WTO rules more competition friendly may therefore be difficult to attam, af least as
far as "unfair trade” laws such as antidumping are concerned. This would be particulstly detrimental
to developing countries, who have much to gam from the introduction of competition principles m
this area. Clearly a necessary condition for achieving this will be significant “concessions” by such
countries. Whether enough concessions can be made to convince (foree) the antidumping lebby to
accepl competition disciplines, and whether any resulting benefits will be worth these concesssans are
open questions. However, the WTO agreements on safeguards and technical barriers to trade sugges:
that 1t may be less difficult 10 incorporate anttrust-refated disciplines imnto other WTO agreements.
This could prove very valuabie. especially if agreement can be cbtamed that these antitrust disciplines
have direct effect and can be invoked by private parties through natsonal judicianies. This mnovaton
was wiroduced in the WTO's Agreement on Government Procurement, and could i principle be
extended (o other areas.

How feasible might it be to extend she weach of Article XXII1: 1(b)? The fact that GATT
contracung parizes did not avail themseives of this proviston m the past, even ikough m prmoipie it
offers the opportunity to allege that noaenforcemens of antitrust or measures supporting
arlicompetitive pracuces nullified benefits, suggests that extension may not be that easy to achicve.
This 15 an approach that teaves 1t to panelists 10 determune she rules of the game, ard countries may
fear that they tread on a slippery slope. Moreover, insofar as agreement 15 reached on minimum
artitrust siandards, the need for expanding the reach of the nonviolation or nullification opuion may
become less competiing to negotiators.  After all, 1 can be argued that disputes will then revoive
arcund viclations of WTQ commutments to zbide by the mimmum standards, and that expanding

nonviolation 15 unnesessary.' This would be an unfortunate development, as 1 would greatfy limut

Tt can be noted, however, that delegating "hot” issues to the dispute scstlement process has been a time-
honored approach in the GATT contexs. Many of the dispuies that arose m the 1980s on antidumping and
agrieehural subsidics involved issues on which no nepotiated agrecments proved pessible. Over tme, however,
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the ability of the WTO to address business practices 1olerated by governments that restrict the ability
of foresgr firms {0 contest markets.

A Hmated and clearly circumscribed expansion of the nosviolation option may prove more
acceptabie. Cne possibility wouid be to require that 3 necessary condition for invoking Article
XXHI:1(B) 15 pnier rejecuon of a case 1n writing by the antitrust authoriues of the smporung nation.
In such cases, paneis might be limized to a review of the appiication of domesnic antitrust legislation;
1 somewhat more far-reaching alternative would be to allow them to determine whether a decision not
10 act by a domestic antdrust agency wmplies nallification of negotiated #beralization commitments, A
problem that remams concerns the remedies that are available. Given that the anttrust law 1s not
subject to WTO rules, a panel cannot recommend changes 1 such faws or regulations. Thus, a
complamant firm will not be helped much directly. From a national welfare and trading system 1t 15
therefere wmportant that countries not be 1nduced 10 pursue volustary impert expansion and similar
arrangements.

The recent decision by the US to bring a aonviolatien complamt to the WTO alleging that
Fuji has restricted Rodak's ability 1o contest the Japanese market by engaging sn art-competitive
praciices suggesis ihat there may be a willingness to explore expandiag the reach of Article
XXII:1{b). The fact that the US decided not to mvoke a bifateral 301 acuon suggests that the US
percerves there 1o be vaiue in addressiag the 1ssue 11 the maltijateral context. From a systerme
perspective 1 s beneficial that actions be brougint 1o the WTO; from a national perspective 1t 15
valuable to be able to "deflect” pressures for action to the mukilateral jevei-—-allowing firms access 0
an objective fact-finding mecharsm may be enough 1n many instances to "clear the air.” Moreover,

if it helps to prevent the use of unilateral remedies, this also will be valuable.

apreemments on the key 1ssues were negehaled m the Ursguay Round. A similar dypamic may arise on angstrusi-
related disputes.
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Whatever type of TRAPs agreement will eventually be pursued, the option of creating a
Commuttee with the mandate to undertake research into the broad issues of trade and competition law
and policy interactions appears o be the most beneficial in the short to medium men. From a
pragmatic point of view greater research and discussion of the 1ssues 15 the best option presently
available, as this can help te define the possible agenda for a future negonation on 3 TRAPs
agreement. It appears evident that governments are not yet ready to decide which parucular option,
or combinajion of options, te pursue at this pownt iz time.  The work of the Comnustee could start
with a process of notificatson of purperied antitrust-refated "market access problems” and submussion
of aational position papers. These right then be submutied to an independent expert group for
exanunation and evaluation. A similar "do research” approach s bemng pursued in the FTAA context,
and was aiso followed i the area of services after the [982 GATT Mimstertal. At the same tme,
aations could be encouraged to use the existmg dispute settlement process 1o raise antitrust-related
cases. This would provide additional information on the types of issues that may need to be dealt

with, ard on the mmportance that 1s attached to antitrust enforcement by the exporung commusmity.

V. Cenclusions

Five options were identified regarding trade and competition policy in the WTO: agree to
mmmum standards; mireduce more competition principies mto WTO wrade policy rules; expand the
reachi of the WTO provision on nullification and impairment to policies that restrice competition;
establish a body with the mandate 1o uadertake research and explore the smplications of aiternative
options; or do nothing, From a trade negotiators "markel access” perspective, expansion of the
WTO's dispute settierment mechamsm and introduction of competition principles mto WTO rules,
especially in the area of "unfair trade,” could be most effective at this point i ume. The mtroduction

of competition Jaw standards and criteria in the WTO's rules on trade poficies would help ensure that
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such policies become more consistent with the ultémate goal of the multilareral trading system, te., an
efficient ailocation of resources.

[ntreducing antitrust-type disciplines into antidumping would be valuable from both a “market
access” and a welfare perspective. However, attempling 1o achieve this will give rise (o strong
opposition. The political need for "unfair trade” mstruments s more ikely to merease than decline in
the comung decade. The elimunation of MFA quotas, and the commutment by the US o reduce all
tariffs to zero by 2010 1= the APEC context suggests that industries that can expect more import
competition will attesnpt to safeguard therr access to antidumping and reiated 1nstruments.

Expanding the reach of Aricie XX 1D} 15 the most "hands-off” way of allowing anutrust-
related market access problems to be raised i the WTO., [t bas the advantage of not requinag
substaptive agreements on common disciplines. In principie all types of anti-competitive practices
toferated by govesnments could be contested, and much mught be iearned about the significance of the
various anticompetitive practices that are alleged to constitute market access restrictions. While this
may be seen as too much of a poternal "slippery slope” vagious ways exist to limu the openendedness
of this mechanism, incleding agreement to te invocauon of WTO nonviolation procedures 1o
decisions by anttrust authorities not 1o imvestigate o to act 1n a specific case.

A number of arguments were presented wily agreemens on mimmum standards may prove
feasible. In uself this is likely to be beneficial to developing countries, as competition law
enforcement is generally needed as a supplement to a liberal trade policy (Khemam and Dutz, 1996).
However, withowt significant progsess 1a reducing barriess to trade and invesiment such mmmum
standards cannot do much to mmprove the conestability of markets or the conditions of competition.
‘What mimmum standards may emerge 15 imzpossible (¢ predict. Frem a trade perspective, ot would
appear that priority should be given to agreeing to prohibit export and import carteis. The disciplines

iniroduced in Art. 11:3 of the Agreement on Safeguards suggests progress along these lines may be
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possibie. If so, it should be complemenied by strengthened disciplines on state-trading (Art, XVII
GATT; Art. VIII GATS)Y and rules regarding the use of export taxes (see Hoekman and Mavroidis,
1994).

Whatever the eventual coverage of a TRAPs agreement, if any emerges at zll, i the short run
the best option 15 1o establish a Commutiee on Trade and Competition with the mandate ¢ stdy the
many :ssues that arise; and focus 1#s anesnon 10 particaiar on determiming the empirtcal economie
significance of private anti-competitive practices as barners to trade and invesiment. This could be
complemented by greater use of the WTO’s nenviolat:on dispute settiement mechanism, which s 2
useful additionzl sousce of information on the types and prevalence of anucempetitive behavior

percetved by traders.
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